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Foreign Investment and National Security Act of 2007
New Legislation Defines, Adds to
Federal “Covered Transaction” Review Process

By Andrew Pidgirsky and Kristine Dittmeier”

The Foreign Invegmert and National Secuity Act of 2007 (QActQ, signed into law by
Presdert Bush on July 26, 2007, adds new requirements to the current Exon-Florio Amendmert
and will take effect 90 days after the signing. Thes piecesof legslation lay out the proces by
which the national governmert reviews and consequertly approves or disallows Ocoered
trarsacionsO. These trarsacions involve U.S. companies or non-U.S. comparies having U.S.
operatons, which are in discussions to be, or alread/ have been acaquired by foreign ertities
Essertially, while this recen Act codifies both the Committee on Foreign Invesmert in the
United States (QCFIUSO, the ertity whose purpose is, and has been to carry out the initial
goverrmenrtal review and recanmendation regardng the above trarmsacions), as well as the
review process CFIUS has been engaged in for several years it does not matrially alter the
essential steps by which the goverrmert currerntly takes in determining whether or not such
OcweredtransactionsOwill be allowed

With the pasage of the Act, memkership of CFIUS is now statutorily determined The
membersremain largely the same except for the addition of the Secretry of Energy asa voting
member ard the Seaetary of Labor and the Director of National Intelligence ((DNIO)added as
non-voting memkers. The Act now requiresthat for eachinvegigation, one member of CFIUS
will be charged asthe leadagercy. The dutiesof the leadagency include negotiating, modifying,
monitoring, and erforcing ary ageemert CFIUS enters into with the acquiror such that the
modifiedtransacion will mitigate therisk it posesto U.S. national security.

I. 30-Day Review

The proces remains a voluntary one, wherehy foreign ertities may choose whether or not to
submit notificaion of their intert to acaquire a U.S. company. Acquirors should be aware, though,
that CFIUS or any member agercy thered still is allowed to initiate aninvedigation on its own
accad. Afterthe proces hasbeeninitiated CFIUS has 30 days to conduct theinitial review. At
this time, CFIUS inquiresinto informaion about the tramsacion and the parties their future plans
for the U.S. ertity, ard detailed informaion about the individuals involved with the foreign
acaquiror.

Most critically, CFIUS must also decide whether or not the transaction involves a threat to
national secuity. Even though this had alread/ beenstandard practice, the Act now expressly
mardatesthe DNI to carry out such invegigations for all foreign acauirors. Within this 30-day
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period, the DNI has 20 days to complete its report. In addition, the Act has expanded the
potertial threas which CFIUS must inquire into and weigh when determining whether nor not to
recanmerd approval of the transacion. OMtional secuityOnow includes the effects of the
tramsacion on U.S. critical infragructure, major energy assets, critical tecmologies and long-
term projections for the U.S.Oseeds for critical resourcesand material, as well as the foreign
acaquirorOsrecad regardng non-proliferaion and control regmes (pertaining to valuabe
informaion and technology), and U.S. counter-terrarism efforts. Critical infragructure is defined
as Ogstems and assets, whether physical or virtual, so vital to the U.S. that the incapacity or
dedruction of such systemsor assets would have a debilitating impact on national secuityO,
while critical tectnologiesinclude Ocriical componerts, or critical tecmology itemsessertial to
national deferse O

The Act also statesthat where anacquiror wishesto withdraw its voluntary notice, it may not
do so without the approval of CFIUS. In addition, the Act providesa proces by which CFIUS
must track the withdrawn submission, including providing informaton to Congress regarding the
withdrawn submission, aswell asthe proces by which CFIUS must hardle resubmitted notices
for the same coveredtransacion.

II. 45-Day National Security Investigation

If afterthe initial 30-day review CFIUS unanimously determinesthat the transaction posesno
threatto national security, the transaction is clearedand the proces is complete. However, if the
tramsacion poses a potertial threatto national secuity, CFIUS or the leadagency invedigating
the transacion is allowedto erter into a Omiigation ageemertOwith the acquiror whereby terms
and conditions areimposed on the transacton such that the threatis mitigated Entering into such
anagreamert also will negate the demands for the additional invegigation.

However, if CFIUS determinesthereis athreatwhich could impair national secuity, it hasan
additional 45 days to complete a mardatory National Secuity Invedigation. In addition, if the
tramsacion would involve control of arny critical infragructure which could threaen national
secuity and no mitigation has duly occured, or if the transacion would reult in control by Oa
foreign governmert or ertity controlled by or acting on behalf of a foreign governmentQ the Act
demands a mardatory National Secuity Invegigation. Only where the Secretary of the Treasiry
(acodifiedmember of CFIUS) and the leadagercy for the particular trarsacion jointly determine
no threatexists will this mardatory invegigation be dismissed

The purpose of this National Secuity Invegigation is to continue to review the trarmsacion for
potertial threas to national secuity, aswasbegun in the 30-day review, ard to either erterinto a
mitigation agreemert with the acauiror, or to preparea negative recanmendation to the Presdert
of the United States regardng the trarmsacion. After the 45 days have pased and CFIUS has
presrtedits recanmerdation to the Presdert, the Act requiresCFIUS to provide a writtennotice
to Congress regardng itsinvedigation.

III. 15-Day Presidential Review and Beyond

Once the CFIUS invedigation is complete, the Preddert is allowed a 15-day review of the
mater. His decision may be based on the recanmerdation supplied by CFIUS, but he may make
an independent decision to approve the tramsacion, block its consummaton, or even force
divediture of one which has already been completed. In making his decision, the Presdent
weighs the same potertial threas to national secuity as wasoutlined in the above 30 ard 45-day
reviews.




Of greatimportance, the Act now providesfor the elimination of the Osfe harborOgrarted to
aporoved-acauirors: even where the transacion has been ultimatly approved, CHUS is now
allowed to re-review the trarsacton if any party to the transaction or ertity reaulting therefran
Ontertionally and materially breaches a mitigation agreemert or conditionOor is found to have
mace a materially false or misleadng submission or omission during the invegigation. Likewise,
the Act further mardates post-approval review by demarding the lead agency to monitor ard
erforce any mitigation ageanert enteredinto by CFIUS and the acauiror, and further allows the
imposition of civil peralties for non-compliance. In esserce, the acauiror can be forced into
agreeing to comply with on-going conditions regarding the trarsaction (e.g. perpetual security
plars, filling key emdoymert positions with U.S. citizers, efc.) so asto ersure approval of the
trarmsacion is, in addition to being initially grarted not afterward invalidated due to non-
compliarce.

IV. Conclusion

The Act makes slight yet significart changes to the currert Ocwered tramsacionOreporting
proces. Most importartly, approved transactions may now have their approval revoked if
CFIUS later determinesthe ertity lied about or omitted information during the review process or
if the ertity has not carried out the mitigaton conditions to which it ageed In addition,
potertially affected parties should be aware that although the proces remans voluntary, in most
instarcesit is still good practiceto submit notifi caion of the proposedtransaction rather than risk
a CFlUS-instigated invedigation. Voluntary notificaion has the potertial to allow the foreign
ertity some participation during the early stages of the review process in the formation of a
mitigation plan with CFIUS such that the transacion asa whole is more likely to be approved,
cauwsing less time and money to be waged, and therely decreaing the chance that the transaction
itself will fail.

For more information, pleag contact Andrew Pidgirsky at (713) 308-0138, or by e-mail at
andrew.pidgirsky @arlaw.com.
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