
 
 
 

 
 

Foreign Investment and National Security Act of 2007 
New Legislation Defines, Adds to  

Federal “Covered Transaction” Review Process 
 

          By Andrew Pidgirsky and Kristine Dittmeier* 
 
     The Foreign Investment and National Security Act of 2007 (ÒActÓ), signed into law by 
President Bush on July 26, 2007, adds new requirements to the current Exon-Florio Amendment 
and will take effect 90 days after the signing.  These pieces of legislation lay out the process by 
which the national government reviews and consequently approves or disallows Òcovered 
transactionsÓ.  These transactions involve U.S. companies, or non-U.S. companies having U.S. 
operations, which are in discussions to be, or already have been, acquired by foreign entities.  
Essentially, while this recent Act codifies both the Committee on Foreign Investment in the 
United States (ÒCFIUSÓ, the entity whose purpose is, and has been, to carry out the initial 
governmental review and recommendation regarding the above transactions), as well as the 
review process CFIUS has been engaged in for several years, it does not materially alter the 
essential steps by which the government currently takes in determining whether or not such 
Òcovered transactionsÓ will be allowed. 
 
     With the passage of the Act, membership of CFIUS is now statutorily determined.  The 
members remain largely the same, except for the addition of the Secretary of Energy as a voting 
member and the Secretary of Labor and the Director of National Intelligence (ÒDNIÓ) added as 
non-voting members.  The Act now requires that for each investigation, one member of CFIUS 
will be charged as the lead agency. The duties of the lead agency include negotiating, modifying, 
monitoring, and enforcing any agreement CFIUS enters into with the acquiror such that the 
modified-transaction will mitigate the risk it poses to U.S. national security. 

 
 

I. 30-Day Review 
     The process remains a voluntary one, whereby foreign entities may choose whether or not to 
submit notifi cation of their intent to acquire a U.S. company. Acquirors should be aware, though, 
that CFIUS or any member agency thereof still is allowed to initiate an investigation on its own 
accord.  After the process has been initiated, CFIUS has 30 days to conduct the initial review.  At 
this time, CFIUS inquires into information about the transaction and the parties, their future plans 
for the U.S. entity, and detailed information about the individuals involved with the foreign 
acquiror.   
 
     Most critically, CFIUS must also decide whether or not the transaction involves a threat to 
national security.  Even though this had already been standard practice, the Act now expressly 
mandates the DNI to carry out such investigations for all foreign acquirors.  Within this 30-day 
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period, the DNI has 20 days to complete its report.  In addition, the Act has expanded the 
potential threats which CFIUS must inquire into and weigh when determining whether nor not to 
recommend approval of the transaction.  ÒNational securityÓ now includes: the effects of the 
transaction on U.S. critical infrastructure, major energy assets, critical technologies, and long-
term projections for the U.S.Õs needs for critical resources and material, as well as the foreign 
acquirorÕs record regarding non-proliferation and control regimes (pertaining to valuable 
information and technology), and U.S. counter-terrorism efforts.  Critical infrastructure is defined 
as Òsystems and assets, whether physical or virtual, so vital to the U.S. that the incapacity or 
destruction of such systems or assets would have a debilitating impact on national securityÓ, 
while critical technologies include Òcritical components, or critical technology items essential to 
national defense.Ó 
 
     The Act also states that where an acquiror wishes to withdraw its voluntary notice, it may not 
do so without the approval of CFIUS.  In addition, the Act provides a process by which CFIUS 
must track the withdrawn submission, including providing information to Congress regarding the 
withdrawn submission, as well as the process by which CFIUS must handle resubmitted notices 
for the same covered transaction. 
 
 
II. 45-Day National Security Investigation 
     If after the initial 30-day review CFIUS unanimously determines that the transaction poses no 
threat to national security, the transaction is cleared and the process is complete.  However, if the 
transaction poses a potential threat to national security, CFIUS or the lead agency investigating 
the transaction is allowed to enter into a Òmitigation agreementÓ with the acquiror whereby terms 
and conditions are imposed on the transaction such that the threat is mitigated.  Entering into such 
an agreement also will negate the demands for the additional investigation. 
 
     However, if CFIUS determines there is a threat which could impair national security, it has an 
additional 45 days to complete a mandatory National Security Investigation.  In addition, if the 
transaction would involve control of any critical infrastructure which could threaten national 
security and no mitigation has duly occurred, or if the transaction would result in control by Òa 
foreign government or entity controlled by or acting on behalf of a foreign governmentÓ, the Act 
demands a mandatory National Security Investigation.  Only where the Secretary of the Treasury 
(a codified member of CFIUS) and the lead agency for the particular transaction jointly determine 
no threat exists will this mandatory investigation be dismissed.   
 
     The purpose of this National Security Investigation is to continue to review the transaction for 
potential threats to national security, as was begun in the 30-day review, and to either enter into a 
mitigation agreement with the acquiror, or to prepare a negative recommendation to the President 
of the United States regarding the transaction.  After the 45 days have passed and CFIUS has 
presented its recommendation to the President, the Act requires CFIUS to provide a written notice 
to Congress regarding its investigation. 
 
 
III. 15-Day Presidential Review and Beyond 
     Once the CFIUS investigation is complete, the President is allowed a 15-day review of the 
matter.  His decision may be based on the recommendation supplied by CFIUS, but he may make 
an independent decision to approve the transaction, block its consummation, or even force 
divestiture of one which has already been completed.  In making his decision, the President 
weighs the same potential threats to national security as was outlined in the above 30 and 45-day 
reviews.   



     Of great importance, the Act now provides for the elimination of the Òsafe harborÓ granted to 
approved-acquirors: even where the transaction has been ultimately approved, CFIUS is now 
allowed to re-review the transaction if any party to the transaction or entity resulting therefrom 
Òintentionally and materially breaches a mitigation agreement or conditionÓ or is found to have 
made a materially false or misleading submission or omission during the investigation. Likewise, 
the Act further mandates post-approval review by demanding the lead agency to monitor and 
enforce any mitigation agreement entered into by CFIUS and the acquiror, and further allows the 
imposition of civil penalties for non-compliance.  In essence, the acquiror can be forced into 
agreeing to comply with on-going conditions regarding the transaction (e.g. perpetual security 
plans, fi lling key employment positions with U.S. citizens, etc.) so as to ensure approval of the 
transaction is, in addition to being initially granted, not afterward invalidated due to non-
compliance.  
 
 
IV. Conclusion 
     The Act makes slight yet signifi cant changes to the current Òcovered transactionÓ reporting 
process.  Most importantly, approved transactions may now have their approval revoked if 
CFIUS later determines the entity lied about or omitted information during the review process or 
if the entity has not carried out the mitigation conditions to which it agreed.  In addition, 
potentially affected parties should be aware that although the process remains voluntary, in most 
instances it is still good practice to submit notifi cation of the proposed transaction rather than risk 
a CFIUS-instigated investigation. Voluntary notifi cation has the potential to allow the foreign 
entity some participation during the early stages of the review process in the formation of a 
mitigation plan with CFIUS such that the transaction as a whole is more likely to be approved, 
causing less time and money to be wasted, and thereby decreasing the chance that the transaction 
itself will fail. 
 
     For more information, please contact Andrew Pidgirsky at (713) 308-0138, or by e-mail at 
andrew.pidgirsky@arlaw.com. 
 
 
 
 
 
 


