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BONA FIDE SENIORITY SYSTEM USUALLY
TRUMPSADA ACCOMMODATION REQUEST

By Eric R. Miller and Paul D. Myrick

In U.S. Airways, Inc. v. Barnett, the United States
Supreme Court recently held that an employer’s reliance on
an established seniority system usually trumps a disabled
worker’'s request for a job assignment as a reasonable
accommodation under the Americans with Disability Act
("ADA"). The decision offers some guidance for employ-
erswhenever adisabled worker requests ajob assignment as
an accommodation, and that request conflicts with the
employer’s established job assignment palicies.

After Robert Barnett injured his back in 1990, he invoked
his seniority rights under U.S. Airways’ long-standing sen-
iority system to obtain a transfer to a less physically
demanding job in the mailroom. Under the seniority sys-
tem, Barnett's new job, like many others, periodicaly
became open for bids based on seniority. In 1992, Mr.
Barnett learned that two co-workers with more seniority
intended to bid on his job, so he asked U.S. Airways to
accommodate his disability-related limitations by making
an exception to the company’s seniority system thereby
allowing him to remain in his mailroom job. U.S. Airways
declined, Mr. Barnett lost his job, and he sued U.S. Airways
under the ADA.

Asregular readers of these Alerts know, the ADA requires
an employer to make "reasonable accommodations' to
enable an otherwise qualified individual with a disability to
perform essential job duties, unless the employer can
demonstrate that a requested accommodation would impose
undue hardship on the operation of the employer’s business.
Reassignment to a vacant job is one potential accommoda-
tion. In U.S. Airways, the Supreme Court addressed the
"potential conflict" between: (1) the interests of a disabled
worker who seeks assignment to a particular job as a "rea-
sonable accommodation,” and (2) the interests of co-work-
erswith superior rightsto bid for that job under the employ-
er'sseniority system. Quite simply, does the disabled work-
er's accommodation request trump the seniority system?

The Supreme Court concluded that, in most cases (or, as
the Court put it, "in the run of the cases'), the answer is
"no." The Court held that a disabled worker’s request for a
job assignment that would violate an established seniority
system (regardless whether the seniority system is included
in a collective bargaining agreement with a union, or is uni-
laterally established by the employer) is not a "reasonable
accommodation." Thus, the employer is entitled to apply its

seniority system, rather than according a special preference
to the disabled worker.

However, the Supreme Court further held that the disabled
worker does have the opportunity to show that "specia cir-
cumstances' exist that would warrant granting the requested
accommodation (i.e., job assignment) despite the seniority
system. For example, the disabled worker may be able to
show that the employer had retained the right to bypass its
seniority system and had done so frequently in the past, or
that the seniority system includes numerous exceptions such
that one more exception would be "reasonable" under the cir-
cumstances.

Does the Supreme Court’s decision apply to other disabil-
ity-neutral employment policies that control job assign-
ments? For example, can an employer follow a policy of
awarding open jobs to the most qualified candidate?
Presumably so. Indeed, most lower courts have held that an
employer can choose the most qualified candidate so long as
that decision is made without regard to disability or the need
for an accommodation — quite simply, the employer is not
required to disregard a disability-neutral policy and give a
special preference to aless qualified disabled worker.

However, whether a disabled worker’s request for a partic-
ular job assignment as an accommodation trumps a disabili-
ty-neutral policy under specific circumstances (or vice versa)
is a decision the employer must make on a case-by-case
basis. Consequently, any such request should be reviewed
carefully and considered in the context of the particular cir-
cumstance.

ADAMS AND REESE LLP represents employers in all
phases of employee relations, including defending claims
arising under state and federal labor and employment laws;
assisting employers in drafting and seeking enforcement of
employment contracts, policies and handbooks; and provid-
ing ongoing advice, counsel and training to clientsregarding
employment issues.

This Alert merely provides information about recent legal
developments and is not to be considered legal advice or a
legal opinion. Such can only be given after careful consider-
ation of the facts unique to any situation. Legal counsel
should always be consulted for further clarification or inves-
tigation of the employer’s particular circumstances.

FREE BACKGROUND INFORMATION IS AVAILABLE UPON REQUEST. No representation is made that the quali-
ty of the legal services to be performed is greater than the quality of the legal services performed by other lawyers. Not

certified by the Texas Board of Legal Specialization except as noted.
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