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How Does Your Bank Handle Powers of Attorney?

When a consumer files bankruptcy, when do you have to
release your lien? 

Some bankruptcy judges routinely take the view that creditors
are not fully secured on consumer collateral.  For example, you
may have a purchase money security interest in a vehicle that
your customer purchased for $20,000.   If the customer files for
bankruptcy when he or she still owes you $18,000, you may
learn that you have an unsecured claim for $3000.  In other
words, the bankruptcy judge may decide that your collateral is
worth only $15,000.  

If the customer pays the full amount of your diminished
secured claim, do you have to release your lien on the collateral?
Right now, the answer is, it depends.  At least in Chapter 13
cases, the answer lies in the language of the confirmation order,
which the judge enters after approving the debtor’s plan. 

If the confirmation order specifies that you have to release
your lien after the consumer pays your secured claim, then you
must release immediately after receiving the final payment.  If
the confirmation order specifies otherwise, you typically need
not release your lien until the consumer actually receives a discharge.

As you might imagine, creditors’ attorneys and debtors’ attor-
neys have had some very heated arguments over what confirma-
tion orders should say regarding the release of collateral.   On the
one hand, creditors’ attorneys insist their clients should not have
to release liens until the debtors "complete the plan," or get a dis-

Every banker knows that in almost every consumer loan
secured by the borrower’s principal dwelling, the borrower
can rescind the transaction.  If the borrower gives notice with-
in three days of receiving a proper notice of cancellation, the
bank must release its lien within 20 days. The borrower must
return the proceeds, if any, that he or she received from the bank. 

Banks generally don’t disburse proceeds until the right of
rescission expires.  Very few consumers elect to rescind with-
in three days of receiving their notices of cancellation.  Thus,
in most instances, the right of rescission generally presents
few, if any, problems. 

But, there are exceptions to these general rules.  The excep-
tions almost always arise in bankruptcy courts, when con-
sumers have difficulty making their payments. 

In these exceptions, the consumer almost always contends
that he failed to receive any notice of cancellation, or failed to
receive the proper number of notices, or failed to receive the
correct number of notices in the proper form.  By the time the
consumer announces his decision to rescind, he probably can-
not return what he received.  He spent it.  Thus, when the con-
sumer rescinds, he does more than erase the transaction—he
converts his secured creditor into an unsecured one. 

What can a creditor do when confronted with spendthrift
customer who elects to rescind? Some creditors have per-
suaded bankruptcy judges to rely on a relatively obscure pro-
vision of Truth in Lending.  This provision authorizes the
court to alter the procedure that the creditor and the consumer
follow when a consumer elects to rescind.  Relying on this
authorization, some courts have held that they can basically
allow the creditors to assert a secured claim in bankruptcy,
even though the customer has elected to rescind. 

While some courts have not hesitated to embrace this fair-
handed approach, others have rejected it outright.   According
to these courts, when a customer rescinds, the creditor must
automatically release its lien, even if the customer cannot live
up to his side of the bargain by returning the loan proceeds.
These courts reject the notion that their authority to alter pro-
cedures under certain circumstances enables them to change
the substance of the parties’ respective rights.

The moral is to be certain that the bank’s rescission compli-
ance policies and procedures are well documented and that the
rescission notices are in proper form and timely delivered to
the consumer(s) entitled to receive them, together with
retention by the bank of a written acknowledgement of the
consumer(s) receipt of the rescission notice.

How does your bank handle powers of attorney presented to
the bank as the authority of one person to execute banking trans-
actions on behalf of another person?   

Powers of attorney are by their nature sensitive and subject to
attack, usually on the grounds of the lack of capacity of the prin-
cipal at execution, revocation and durability after loss of capaci-
ty by the principal.  The revocation and durability issues have
largely been cured by the Uniform Durable Power of Attorney
Act (the "Act"), now adopted in every state except Louisiana.
However, the various state versions of the Act are not strictly
uniform and you should consult the advice of legal counsel
before you rely on a power of attorney to com-
plete a banking transaction.  This article is not
intended to provide that legal counsel, but is
rather intended as a general discussion to alert
you to some of the pertinent issues regarding
powers of attorney as they  relate to banking
transactions.      

With regard to revocation, the principal issue
is often whether the attorney-in-fact (usually,
the person urging a third party, such as a bank,
to accept a power of attorney) knows or has rea-
son to know that the power of attorney has been
revoked.  If the attorney-in-fact (sometimes
called the agent) knows or has reason to know that a power has
been revoked, then the third party should not accept the power of
attorney or rely on it. To a great extent, the Act simplifies this
sort of problem.  A third party (such as the bank) can usually
assume that a power of attorney has not been revoked, as long as the:

• Attorney-in-fact gives the third party a sworn
affidavit; 

• Affidavit states that the attorney-in-fact does not, 
at the time of the exercise of the power, have actual 
knowledge of the revocation of the power by death, 
disability, incapacity or otherwise; and

• Third party actually proceeds in good faith (in 
other words, if the third party knows that the power 
of attorney is not any good, then getting an affidavit 
from the attorney-in-fact won’t help matters).

Note: the affidavit must state that the attorney-in-fact does not
have knowledge of revocation at the time of the exercise of the
power. It does no good to take an affidavit executed weeks
before the power is exercised.  

The Act  provides that a power of attorney may be made
durable against the disability or incapacity of the principal by the
addition of either of the following clauses:

This power of attorney shall not be affected by subsequent dis-
ability or incapacity of the principal, or lapse of time;
or
This power of attorney shall become effective upon the dis-
ability or incapacity 
of the principal (springing power of attorney). 

The Act does not, however, appear to resolve the issue of the
disability or incapacity of the principal at the time of the execu-
tion of the power of attorney.  This can be a huge issue, espe-
cially in the case of elderly principals.  Obviously, the durability
language does not help if the principal lacked the capacity to
execute the power of attorney in the first place.  We always
advise a banker to first determine why the documents need to be
executed under a power of attorney to begin with, and if the
answer is because a relative is mentally incompetent, and if the
power of attorney is recently dated, then there are reasonable
grounds to question the capacity of the principal at the time of

the execution of the power of attorney.  
Also, the power of attorney must be examined

to determine that the powers granted to the attor-
ney-in-fact are broad enough to cover the bank-
ing transaction contemplated, and that the power
of attorney does not have an expiration date that
has passed or otherwise states events of termina-
tion besides express revocation.  In the event
more than one attorney-in-fact is named on the
power of attorney, then all named attorneys-in-
fact must act jointly unless the power of attorney
states that the attorneys-in-fact may act inde-
pendently of each other.  

Some states have also adopted the Uniform Statutory Form
Power of Attorney Act ("Form Act") which establishes a stan-
dard form in such states for creating a durable power of attorney,
complete with a check-off list for choosing categories of trans-
actions a principal can choose when establishing the power of
attorney.  The Form Act has been adopted in the following states:

Arkansas California Colorado
District of Columbia Montana New Mexico
Oklahoma Rhode Island Texas
Wisconsin  

Please note that the statutory forms for each state are not identical. 
Accordingly, if (1) the appropriate form is executed, (2) the

legal capacity of the principal at the time of the execution of the
power of attorney can be established, (3) the attorney-in-fact
executes an appropriate affidavit of non-revocation, (4) the
power of attorney contains the appropriate durability language,
(5) the powers granted cover the banking transaction contem-
plated, and (6) the power of attorney does not contain an expira-
tion date that has passed and no other event of termination has
occurred, then the Act establishes a basis for the acceptance of
powers of attorney in all states except Louisiana. In addition, the
Form Act offers further protection by providing a statutory form
in those states that have adopted the Form Act.    

However, there are numerous issues, some of which are state
specific, that are not resolved by the Act or the Form Act.  For
example:

• Execution requirements;
• Notary acknowledgement requirement/ notary form 

requirements;

• Power of attorney recording requirements;
• Witness requirements;
• Homestead issues (may not be effective with respect to 

homestead interest);
• Multiple advance loan issues (continuing authority 

issue);
• Multiple transaction deposit accounts (continuing 

authority issue); and
• Safe deposit boxes (specific authority – exposure 

issues).

Accordingly, it is extremely important to seek the advice of
legal counsel to assist your bank in adopting policies and proce-
dures for the acceptance of powers of attorney.

Finally, having said all of the above, we would be remiss in not
invoking the old banking adage, "know your customer" in this
context.  Knowledge of the customer, both the principal and the
attorney-in-fact, as well other family members, is essential to
managing the risk in accepting powers of attorney.  For example,
in a stable family composed of high character individuals, or in
the instance where the bank is dealing with an attorney-in-fact
who is the sole heir of a principal without substantial creditors,
the risk is not nearly as steep as when the attorney-in-fact and
his/her family members are at odds over the banking transaction
being contemplated (e.g. mother’s property is being pledged to
secure a loan only ostensibly for the mother’s benefit) or the
principal has creditors who may not ultimately be paid in full. 

charge.  Otherwise, a debtor may exit bankruptcy with no dis-
charge, only to leave a previously secured creditor holding the
bag. On the other hand, debtors’ attorneys insist that creditors
should release liens immediately after the debtors pay the
amounts allowed as secured claims.  

In some instances, of course, confirmation orders simply fail to
address the issue.  In that event, cautious creditors will typically
release their liens after the payment of their allowable secured
claims, especially if the debtors demand the release.  In the alter-
native, the creditors may wish to seek the guidance from the
court that issued the ambiguous order, especially if debtors
appear unlikely to obtain discharges.

Rescission–Pitfalls in Bankruptcy 

Releasing Liens in Chapter 13 Cases

“Knowledge of
the customer is
essential to man-
aging the risk in
accepting powers
of attorney.”
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Home Ownership Equity Protection Act (HOEPA)
Have you complied with the 2002 Amendments?

This may seem to be a curious question.
Bankers logically answer, “No problem, the
HOEPA amendments were effective October 1,
2002, and our bank decided then that we
would not make HOEPA loans.  Most HOEPA
loans are made by consumer finance compa-
nies anyway. Our bank does not charge those
high rates and fees.”

While it is true that banks do not charge the
same rates and/or points and fees that con-
sumer finance companies typically charge, the
above approach has become significantly less
practical after the 2002 HOEPA amendments
became effective on October 1, 2002. In fact,
the amendments make it substantially more
likely that some of your loans may trigger
HOEPA requirements, prohibitions, restric-
tions and limitations. For example, under the
2002 amendments:

• The APR trigger has been reduced and
• Credit insurance premiums are now 

included in the points and fees trigger.     

Of course, the issue of whether you have
triggered HOEPA is a function of doing the
calculations to determine whether the rate
and/or points and fees for a particular loan
have reached the trigger thresholds.  If either
of the triggers (rate and/or points and fees) is
met, the loan is subject to all of the burdens of
HOEPA, including the:

• Prohibitions against demand clauses;
• Requirement of due diligence in 

underwriting;
• Requirement of enhanced

disclosures;                    

• Prohibitions against some refinance
transactions;

• Prohibitions against balloon
payments on loans with a term of less 
than 5 years;

• Prohibitions against negative 
amortization;

• Limitation on advance payments;
• Prohibitions against increased 

post-default interest rate;
• Limitation on rule of 78s rebates;
• Restrictions on prepayment penalties;
• Restrictions on direct payment to 

contractor on home improvement
contracts;

• Restrictions on restructuring; and
• Requirements of notice to assignees.

If your bank makes consumer loans secured
by the consumer’s principal dwelling, and par-
ticularly if you sell credit insurance on those
loans, the premiums for which now must be
included in the points and fees trigger, it is
extremely critical for you to have compliance
tools available to both identify HOEPA loans,
and once you have identified those loans, to
comply with the various HEOPA requirements,
prohibitions restrictions and limitations for
such loans.  This requires both a calculation
system to signal when the rate and/or points
and fees triggers have been met, as well as
compliance procedures to satisfy the various
HOEPA requirements, prohibitions restrictions
and limitations, including contract and disclo-
sure requirements.

Remember, identification of a HOEPA loan
is the first step toward compliance.
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