How Does Your Bank Handle Powers of Attorney?

How does your bank handle powers of attorney presented to
the bank as the authority of one person to execute banking trans-
actions on behalf of another person?

Powers of attorney are by their nature sensitive and subject to
attack, usually on the grounds of the lack of capacity of the prin-
cipal at execution, revocation and durability after loss of capaci-
ty by the principal. The revocation and durability issues have
largely been cured by the Uniform Durable Power of Attorney
Act (the "Act"), now adopted in every state except Louisiana.
However, the various state versions of the Act are not strictly
uniform and you should consult the advice of legal counsel

The Act does not, however, appear to resolve the issue of the
disability or incapacity of the principal at the time of the execu-
tion of the power of attorney. This can be a huge issue, espe-
cialy in the case of elderly principals. Obviously, the durability
language does not help if the principal lacked the capacity to
execute the power of attorney in the first place. We aways
advise a banker to first determine why the documents need to be
executed under a power of attorney to begin with, and if the
answer is because a relative is mentally incompetent, and if the
power of attorney is recently dated, then there are reasonable
grounds to question the capacity of the principal at the time of

before you rely on a power of attorney to com-
plete a banking transaction. This article is not
intended to provide that legal counsel, but is
rather intended as a general discussion to alert
you to some of the pertinent issues regarding
powers of attorney as they relate to banking
transactions.

With regard to revocation, the principal issue
is often whether the attorney-in-fact (usualy,
the person urging a third party, such as a bank,
to accept a power of attorney) knows or has rea-
son to know that the power of attorney has been

“Knowledge of
the customer is
essential to man-
aging the risk in
accepting powers
of attorney.”

the execution of the power of attorney.

Also, the power of attorney must be examined
to determine that the powers granted to the attor-
ney-in-fact are broad enough to cover the bank-
ing transaction contemplated, and that the power
of attorney does not have an expiration date that
has passed or otherwise states events of termina-
tion besides express revocation. In the event
more than one attorney-in-fact is named on the
power of attorney, then al named attorneys-in-
fact must act jointly unless the power of attorney
states that the attorneys-in-fact may act inde-

revoked. If the attorney-in-fact (sometimes
called the agent) knows or has reason to know that a power has
been revoked, then the third party should not accept the power of
attorney or rely on it. To a great extent, the Act simplifies this
sort of problem. A third party (such as the bank) can usualy
assume that apower of attorney has not been revoked, aslong asthe:

¢ Attorney-in-fact gives the third party a sworn
affidavit;

« Affidavit states that the attorney-in-fact does not,
at the time of the exercise of the power, have actua
knowledge of the revocation of the power by death,
disahility, incapacity or otherwise; and

e Third party actually proceeds in good faith (in
other words, if the third party knows that the power
of attorney is not any good, then getting an affidavit
from the attorney-in-fact won't help matters).

Note: the affidavit must state that the attorney-in-fact does not
have knowledge of revocation at the time of the exercise of the
power. It does no good to take an affidavit executed weeks
before the power is exercised.

The Act provides that a power of attorney may be made
durable against the disability or incapacity of the principal by the
addition of either of the following clauses:

This power of attorney shall not be affected by subsequent dis-
ability or incapacity of the principal, or lapse of time;

or

This power of attorney shall become effective upon the dis-
ability or incapacity

of the principal (springing power of attorney).
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pendently of each other.

Some states have also adopted the Uniform Statutory Form
Power of Attorney Act ("Form Act") which establishes a stan-
dard form in such states for creating a durable power of attorney,
complete with a check-off list for choosing categories of trans-
actions a principal can choose when establishing the power of
attorney. The Form Act has been adopted in the following states:

Arkansas Cdifornia Colorado
District of Columbia Montana New Mexico
Oklahoma Rhode lsland  Texas
Wisconsin

Please note that the statutory forms for each state are not identical.

Accordingly, if (1) the appropriate form is executed, (2) the
legal capacity of the principal at the time of the execution of the
power of attorney can be established, (3) the attorney-in-fact
executes an appropriate affidavit of non-revocation, (4) the
power of attorney contains the appropriate durability language,
(5) the powers granted cover the banking transaction contem-
plated, and (6) the power of attorney does not contain an expira-
tion date that has passed and no other event of termination has
occurred, then the Act establishes a basis for the acceptance of
powers of attorney in all states except Louisiana. In addition, the
Form Act offers further protection by providing a statutory form
in those states that have adopted the Form Act.

However, there are numerous issues, some of which are state
specific, that are not resolved by the Act or the Form Act. For
example:

 Execution requirements;
* Notary acknowledgement requirement/ notary form

requirements; continued on next page
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